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n A 25-year-old man presented to ED with 
low back pain.

n Based on his history of recently lifting 
furniture, the emergency physician 
diagnosed musculoskeletal strain.

n Patient discharged on Motrin 800 mg tid, 
PRN follow up with physical therapy.

Case Presentation
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n Patient returned (Bounceback) 2 days 
later with worsened pain.

n Diagnosis: Spinal epidural abscess

n Patient had a lengthy hospitalization. 
Ultimately no malpractice claim was filed.

Case Continued
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n ED Doc never asked about a history of fever.

n Fever on the patient track board was not seen by the ED Doc.

n Temp of 102 F was auto-entered into chart but never seen 
by the EP.

n ED Doc did not consider a predisposition for an epidural process – 
patients was an IV drug user.

n ED Doc did not modify his DDx based on multiple levels of back pain.

Cognitive Autopsy

!
Medical Errors

12345



Malpractice
Claims

Medical
Errors

Diagnostic Error Rate

28%
AOD

20%
VTE/PE

62%
SEA

24%
Thrombosis

9 Patients Die per
100K ED Discharges

within 7 days from medical
errors.

4 th Leading
Cause of Death
in U.S. 

Bounceback2.9%
Admit Rate

many related to medical
error

• 99% of ED practitioners sued 
by age 65

• 7% of Emergency Physicians 
sued each year

• AON national benchmark HPL 
cost $6.83 per ED patient
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n The ‘failure to diagnose’ is overwhelmingly
the single greatest risk issue in emergency 
medicine. 

n Litigation is an issue, but the sheer volume 
of medical errors and patient safety is far more 
important.

Key Points
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n 6,779 closed EM claims

n 4000 (65.9%) were dropped, withdrawn, dismissed

n 1546 (22.8%) settled for an average indemnity of $297,709

n 515 (7.6%) of cases went to trial

n Verdict for the defense 92.6% of cases 477/515

n 7.14% of cases 38/515 jury verdicts for the plaintiff. Average indemnity of $816,909.

Most Recent/Largest Analysis of Claims (20 years)



Recent ‘Failure to Diagnose’ 
Research



Copyright © 1998-2022,  The Sullivan Group, All Rights Reserved

|   Page 10

2000 2015

The Next Frontier in Patient Safety: Diagnostic Error



© 2022 Nuance Communications, Inc. All rights reserved. 11
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Rate of Diagnostic Errors
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“Big Three” Disease Diagnostic Error Rate“Big Three” Disease Diagnostic Error Rate – 1st visit misses
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Spinal Epidural Abscess
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Spinal Epidural AbscessSpinal Epidural Abscess
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Neurologic ConditionsNeurologic Conditions
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HEADACHE and BACK PAIN
among most common chief complaints in EDs

Do the math, that’s around:

Stroke, Intraspinal Abscess, Cauda 
Equina Syndrome

MISSED DIAGNOSES
ARE FREQUENT AND

LEAD TO SERIOUS
DISABILITY AND DEATH.

2.5%    2.4%
of 140M annual visits

3.5M
visits each
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Stroke, Intraspinal Abscess, Cauda Equina SyndromeStroke, Intraspinal Abscess, Cauda Equina Syndrome
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Appendicitis
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AppendicitisAppendicitis
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Source: 2019 Aon/ASHRM Hospital and Physician Professional Liability Benchmark Analysis. All rights reserved. 

State of the Market 2020 : Diagnostic Error is the Second Most 
Frequent Cause of Professional Liability Claims

State of the Market 2020: Diagnostic Error is the Second Most 
Frequent Cause of Professional Liability Claims
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State of the Market 2020: Malpractice Insurance Just Got Very Expensive

Credit: Slide created by Aon Healthcare Practice. Presented in webinar on 10/6/2020 by Andrew Azan & Erik Johnson 
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TSG Research Into the Root Cause of the 
Failure to Diagnose in EM
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Patient 
Complaint

Data, HPI,
PMH, PE

Discharge, 
Admit,
Transfer

Experience,
Intuition,
Feelings

Probability
Analysis

Evidence-
Based

Decision
Model

Discharge, 
Admit,
Transfer
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Most Common & Costly Misdiagnosed 
Conditions

Most Common & Costly Misdiagnosed Conditions (n = 7,211 claims)
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Appropriate H & P data set?
n Type of pain onset
n Location
n Radiation of pain
n Movement (e.g., chest to abdomen)
n AAA risk predisposition

Abdominal Pain ( 40 and older) and AAA – National Profile
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Abdominal Pain (40 and older) Documentation (n = 4,624 patients 20 
EDs) – Artificial Intelligence Analytics Program

28

HPI = 38%
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Abdominal Aortic Aneurysm Score (n = 4,221patients)

29
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Appropriate H & P data set?
n Type of pain onset
n Movement (e.g., chest to abdomen…)
n Hemoptysis
n CAD, AoD, PE Risk Predisposition

Chest Pain (40 and older) and TAD, PE, AMI – National Profile
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Chest Pain (40 and older) Documentation (n = 5,116 patients 20 EDs) – 
AI Analytics Program

31

HPI = 31%
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Acute Aortic Dissection Score (n = 5,116 patients)
AI Analytics Program

32
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Spinal Epidural Abscess Score  (n = 2,708 patients)
AI Analytics Program

33
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Common finding in failure to 
diagnose cases.

Vital Signs Re-evaluation – National Profile
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Vital Signs Re-evaluation – National Profile

16%

90K
patients’ vital signs

we looked at.

9K
were very
abnormal.

of patients with very
abnormal vital signs are 

discharged without
a single repeat.
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Patient 
Complaint

Data, HPI,
PMH, PE

Discharge, 
Admit,
Transfer

Experience,
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Probability
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Decision
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Discharge, 
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Strategy – Target the Highest Risks



Driving Clinical Alignment Around Key 
Elements of Hx, PE, MDM 
Does That Work?
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n Data from a large U.S. healthcare provider n Emergency Services

Does That Work?

22
states

6M
visits annually

190
hospitals

over
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Large Hospital System: 190 EDs | >3000 practitioners | >6M Annual ED Visits

Clinical Alignment Over 7 Years
81
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1Q2003 3Q 2003 3Q2004 3Q2005 3Q2006 3Q2007 3Q2008 3Q2009 3Q2010

Repeat of Very Abnormal Vital Signs Risk Factor Assessment Score Overall Risk Score

Overall compliance with over 150 clinical drivers 
increased from 76% to 90%. 

The patients that presented with a very abnormal vital 
sign that was sent home with that same vital sign (no 
repeat) decreased from 19% to 1%. 
Overall compliance with risk factor analysis advanced 
from 40% to 85%.
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Overall 74% Reduction in Dx-Related Claims

7 High-Risk Conditions

Subarachnoid
Hemorrhage 

Pulmonary
Embolism

Cerebrovascular 
Accident

AAA & TAD

Meningitis

Acute Myocardial
Infarction

Appendicitis

Fractures

ê87% ê70%

ê84%

ê48%

ê82%

ê66%

ê66%
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EM Malpractice Claims Per 100,000 Visits

National 
Benchmark



Solutions to Impact Dx-Related Errors  
Decision Making & Documentation
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Current Risk & Safety Paradigm

48

Impact 

Over decades the 
frequency of errors 
and claims is steady 
to rising. The cost of 
claims is currently 
rising dramatically. 

Current Approach

Books, lectures and 
on-line training. 

Problem

The human 
forgetting curve, 
recall ability and 

memory loss. Key 
information is not 

front of mind at the 
bedside.



New EM Risk & Safety Paradigm

Using AI
visually available & 
comfortably in the

practitioner’s workflow.

provides conditional algorithms, 
checklists & decision support,

real-time during the patient encounter. 

It Must Be





ED Guidance Demo
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Abdominal Pain (40+ years of age)
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Chest Pain (40+ years of age)





Copyright © 1998-2022,  The Sullivan Group, All Rights Reserved

|   Page 55



Copyright © 1998-2022,  The Sullivan Group, All Rights Reserved

|   Page 56



Copyright © 1998-2022,  The Sullivan Group, All Rights Reserved

|   Page 57



Copyright © 1998-2022,  The Sullivan Group, All Rights Reserved

|   Page 58

n EM is one of the highest risk specialties for patients and practitioners.

n Our documentation of high-risk presentations is inadequate and probably reflects a 
high frequency of inadequate basic data gathering.

n  The 30-year paradigm of the talking head has not significantly impacted medical error 
and the failure to diagnose in EM.

n The solution is part human and part tech and has to be focused at the point of care. 

n The EHR companies do not have this on their roadmaps. Solutions will be coming from 
outside.

Failure to Diagnose Summary



Medical-Legal Issues



The ED After Roe
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n Work with OB and your hospital admin/legal to create a list of referral options. Provide 
to all pregnant patients seeking pregnancy related care.

n Provide that approved list to the patient as a routine part of the discharge instruction 
process. 

n If your state has criminalized abortion, don’t engage in the conversation “Where can I 
get an abortion”. 

Your Patient is Diagnosed With an IUP During the ED Visit
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n EDs are likely to see an increase in the number of patients post SMA.

n Post Roe state criminalization of abortion should have no zero impact in this scenario.

n In fact, evaluation and stabilization are required under EMTALA. 

n There appears to be clarity on this issue from Health and Human Services. EMTALA 
preempts contradicting state law.

Your Patient Had a Self Managed Abortion (SMA) or is Miscarrying
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n Evaluate and stabilize as required (allowed) under EMTALA. 

n Carefully document your findings. 

n Consult with OB as needed, refer to the community resource list is appropriate.

Your Patient Attempted an SMA but US shows a Fetal Heart-Beat
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When Abortion is Required to Stabilize Your Patient
From HHS: July 11th, 2022

Thus, if a physician believes that a pregnant patient presenting at an emergency 
department, including certain labor and delivery departments, is experiencing an 
emergency medical condition as defined by EMTALA, and that abortion is the stabilizing 
treatment necessary to resolve that condition, the physician must provide that treatment. 
And when a state law prohibits abortion and does not include an exception for the life and 
health of the pregnant person — or draws the exception more narrowly than EMTALA’s 
emergency medical condition definition — that state law is preempted. 

 Reinforcement of EMTALA Obligations specific to Patients who are Pregnant or are Experiencing Pregnancy Loss (QSO-21-22-Hospitals- UPDATED JULY 2022), available at 

https://www.cms.gov/medicareprovider-enrollment-and-certificationsurveycertificationgeninfopolicy-and-memos-states-and/reinforcement-emtala-obligations-specific-patients-who-are-pregnant-or-
are-experiencing-pregnancy-0 
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n Does the First Amendment protect your right to give medical and legal information 
about self-managed abortion? Probably – Maybe!

n Post-abortion care after fetal demise is no legally riskier than miscarriage management. 

n At the moment, there are no mandatory reporting provisions regarding SMAs. Doing so 
is likely a HIPAA violation and possibly an invasion of privacy. If mandatory reporting 
provisions are created, leave that entirely to your administration.

n Post-stabilization care is required under EMTALA.

n Avoid patient criminalization. Don’t document information in the chart not required by 
law nor clinically significant for subsequent providers. 

Legal Considerations
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https://www.beckershospitalreview.com/legal-regulatory-
issues/emtala-covers-abortion-in-idaho-hospitals-judge-
rules.html?origin=BHRE&utm_source=BHRE&utm_medium=em
ail&utm_content=newsletter&oly_enc_id=9107H5403578H0D
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n Nurse charged with reckless homicide and impaired adult abuse.

n Instead of Versed gave Vecuronium. Patient then transported to for CT. Left alone for 
30 minutes in scanner before staff realized the patient was not breathing. She died the 
next day.

n Performed an override of the hospital’s electronic medication cabinet.

n Fired and stripped of nursing license.  

Criminal Trial Begins For Nurse Who Made Fatal Drug Error
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n April 2022

n Dr. William Husel ordered fatal dose of fentanyl for patients who were near-death in 
intensive care.

n That’s potentially murder in Ohio.

n Ohio has failed to pass a death with dignity law that would allow terminally ill patients to 
request life-ending medication.

n Prosecution has to prove guilt beyond a reasonable doubt. Jury struggling with that 
issue (i.e., firmly convinced of guilt).

n Acquitted! 
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n Crisis standards of care

n Clearly increases the overall risk to the hospital and practitioner (malpractice, burnout…)

n Document status of ED in an ED log program (hospital obligation)

n Hallways

n Holds

n Waiting Room

n Diversion, emergency standards

n Document in your note anything unusual about the H&P setting (e.g., waiting room, 
bathrooms, etc.)

Current State of EDs Nationally
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Apology and Disclosure
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n Patients are best served when there is a clear delineation of which clinician has 
patient care responsibility. 

n The best practice for patients admitted through the ED is to have the admitting 
physician (or designee) evaluate and write admitting orders for ED patients requiring 
hospitalization at the time of admission or as soon as possible thereafter.

n The emergency clinician is responsible for ongoing care of the patient only while the 
patient is physically present in the ED and under his/her exclusive care. 

Admission Orders (ACEP 2018)
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n The admitting physician (or designee) 
is responsible for ongoing care of the 
patient after accepting responsibility for 
the patient’s care whether verbally, by 
policy, or by writing admission orders, 
regardless of the patient’s physical 
location within the hospital.

n The emergency clinician
is responsible for ongoing care 
of the patient only while the patient 
is physically present in the ED and 
under his/her exclusive care.

Admission Orders (ACEP 2018)
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n Document functional competence.

n Explain the life or limb threat very carefully and document the informed refusal.

n Have a second person witness and document the refusal.

n Provide the patient with an opportunity to change his or her mind.

n Try and go for the ‘partial refusal of care’.

Against Medical Advice
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n Do not let the patient's decision affect 
your duty to provide the best care 
possible.

n Take all steps to provide treatment and 
follow-up to the best of your ability, 
under the circumstances.

n Document your efforts. 

n Beware AMA in the patient with head 
trauma or EtOH.

n AMA is a process, not a form!  
n AMA, properly 

done, will win 
a lawsuit.

Against Medical Advice 
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n Major driver in EM. 

n Malpractice Experience – the failure to diagnose

n Issues:

n Protocols

n Supervision

n Discussion

Advanced Practice Clinicians



Copyright © 1998-2022,  The Sullivan Group, All Rights Reserved

|   Page 80

n For various reasons, emergency physicians 
misread x-rays.

n Amended x-ray systems can have a clinical impact.

n This system is protective.

n Make sure the system works well, otherwise it is a 
liability!

n AI systems that evaluate reports output and 
automate follow-up.

Amended X-Ray & Lab Follow Up
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n Certain labs need a follow up (e.g., blood cultures).

n Patient and PMD contact should be timely.

n Result and action taken must get into the medical record.

n Recommendation:

Amended X-Ray & Lab Follow Up

Use a form or digital strategy
for F/U on x-rays, labs, etc.
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“Trample out the
vintage where the grapes

of wrath are stored.”

Gotcha! Condescending Comments
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Gotcha! Condescending Comments

“Beware the
Demon Rum.”
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n Critical risk management tool.
n Introduce yourself, shake a hand, 

touch a shoulder. 
n Sit down.
n Close the door (if there is one).
n Let the patient know you are ready 

to listen.
n Let the patient participate.

Communication & Professionalism (with COVID caveats)
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n Communication with:
n EMS 
n ED team
n Consultants and on-call physicians
n Family

n Communication after the patient 
encounter ends: the call-back system

Communication & Professionalism
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n Patient perception “The physician never examined me.”

n Don’t set unrealistic expectations

n Comments about or by fellow health care providers.

Communication & Professionalism
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n Definition: communication to a third party of 
false information that injures reputation

n Slander and Libel

n Don’t fall into this trap

n Intentional Tort

n Not covered by malpractice or any other 
insurance policy.

Defamation



© 2022 Nuance Communications, Inc. All rights reserved.

Cures Act

• If you don’t want to see your documentation blown up on a 4’ by 6’ Powerpoint, take 
care.
• Patient is a drunk (patient is ataxic and has slurred speech)

• Patient is a frequent flyer (patient known to make frequent visits to this ED)

• Behavioral health issues

• Sexually transmitted infection

• Patient may know their lab results before you do. 

• ACEP working to get ED information transmission delayed at least until the end of the 
visit.

88
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n Does the EP have a legal relationship with:

n The patient in the ICU whose x-ray was just checked for NG tube placement?

n The child in the waiting room with a temp. of 103°F?

n The burning man?

n Discussion

Patient – Physician Relationship
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n Does the EP have a legal relationship with:

n The patient sent in by the PMD for direct admission, perched in your ED? 

n A 2 y.o. child in route to your hospital with shortness of breath?

n If so, 

Patient – Physician Relationship

when does the
relationship end?
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n Recognize as a high-risk venture.

n Good Samaritan coverage?

n EPs will want to be sure that their malpractice 
insurance policy specifically covers in-house.

n Contract issue:

In-House Emergencies

In-house can only be covered
when it’s reasonable to leave the ED.
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n At common law, no duty to protect one person from another.

n Courts are increasingly recognizing the physician's duty to third parties.

n General Premise: 

Duty to Third Parties

You are required to use reasonable
care to protect your patient, and you

may be required to prevent reasonably
foreseeable injuries to third parties.
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n Does the EP and ED staff  have a duty to keep third parties safe from harm?

n A patient you sent home with an eye patch gets in a car accident. You did warn about 
driving. The driver of the other car sues you for negligent discharge.

n A 25-year-old homicidal patient absconds because you did not restrain him. He kills a 
patient on the sidewalk outside the ED. Are you liable?

Duty to Third Parties
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n Alcohol intoxication is a red flag. n Key Points:
n Don’t delay the H & P in the 

intoxicated patient.
n Be aware of the high risk of 

head trauma and spinal injury.

EtOH = RED FLAG!

2.3
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n Errors and omissions in direct patient care

n Medical care outside of the emergency department related to the contract for 
emergency services:
n Codes
n Deliveries
n Inpatient restraint application
n Out of hospital care but on hospital property
n Medical care in the community related to the emergency medicine contract 

or at the direction of the hospital
n EMS activities

Malpractice Insurance Coverage
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n Community activities unrelated to the group contract or hospital
n Church events
n Sporting events
n Curbside consults from friends
n Good Samaritan Activities
n Prescribing medicines for acquaintances 

Malpractice Coverage Exclusions
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n Individual physician contract often 
contains specific exclusions even if the 
conduct occurred in the course of an ED 
shift:
n Under the influence
n Criminal conduct

Malpractice Coverage Exclusions
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n Policies typically 1M per occurrence
n The vast majority of settlements and 

verdicts occur within this limit
n Anything above the limits can come from 

the physician or group
n Asset protection planning

n Tenancy by the Entirety
n Real Estate
n All property

n Retirement accounts
n Give it away

Judgments in Excess of Policy
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n Parent refuses care for a minor:
n If non-emergency, courts support 

parent’s decision
n If emergency, courts mandate 

treatment. Therefore, treat, and 
consider taking temporary protective 
custody.

n Parent refuses care for a minor: 
n If it’s an emergency, courts assert 

the states interest in protecting the 
child.

n Parents may not make martyrs out 
of their children.

Refusal of Care 



Copyright © 1998-2022,  The Sullivan Group, All Rights Reserved

|   Page 100

n Jehovah's Witness

n Transfusion will lead to loss of eternal life.

n No whole blood, packed cells, white cells or 
plasma

n No autotransfusion of pre-deposited blood

n Many permit the use of albumin, immunoglobulins, 
hemophiliac factor, hetastarch, dialysis and heart 
lung equipment

Religious Beliefs
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n Based on Religious Belief:

n Patient competent - Respect his/her wishes

n Patient not competent:

n Patient's wishes clear: withhold tx.

n Patient's wishes not clear: treat

Refusal of Care

“Don’t Go It
Alone. Get Help!”
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n Involves infringement of civil liberties 
and may create a special liability risk 
for ED personnel
n Know how to do it. Comply with:

n Law
n Regulation

n Documentation
n patient rights.

n Perform a careful H & P with focus 
on both psych and other causative 
underlying medical problems.

n Respect patient’s rights to 
confidentiality and privacy.

Civil Commitment (Assault & Battery)
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n Restraints should be individualized to the 
situation, maintain patient’s privacy and dignity.

n Protocols should be in place to ensure patient 
safety. 

n Consider search on all restrained patients 
for dangerous items.

n Least restrictive restraint possible. 

n Document carefully.

Patient Restraint (Assault & Battery)
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n Unusual but certainly not unheard of in the ED

n Particularly in restraint cases

n Intentional torts not covered by malpractice or any other type of policy

Assault and Battery

Act with intent to batter,
hit, or wrongfully touch the victim.

Intentional or wrongful
touching.

Assault definition Battery definition
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n Complete restraint upon a person's liberty of movement without legal justification

n Most commonly alleged in restraint cases

n Intentional tort not covered by malpractice or other insurance policy

False Imprisonment
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Child Abuse

KNOW THE LAW

in your jurisdiction.

KNOW HOW

to take protective 
custody.

BE AWARE

that physicians 
have immunity 
from liability for 
any action taken 
in good faith.
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Absent Parental 
Consent

If in your discretion, delay 
may result in injury, treat 
the child. (state law)

Evaluation and Treatment of Minors

EMTALA 

Also provides a basis 
for providing a 
medical screening 
examination without 
parental consent.

ACEP

Don’t delay treatment 
for consent.
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www._______________.com
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Thank You
dsullivan@thesullivangroup.com

Mobile: 630.567.2344

mailto:dsullivan@thesullivangroup.com

